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Online to: www.esma.europa.eu  

 

Dear Mr Maijoor, 

ESMA/2014/1577 
Discussion Paper on the Share Classes of UCITS 
 
The Depositary and Trustee Association (“DATA”) represents all depositaries and trustees of 
UK based authorised funds.  At the end of December 2014, the members of DATA were 
responsible for safeguarding £835 billion of fund assets, a substantial proportion of which are 
held in UCITS.   

Please find attached DATA’s response to the questions raised in the discussion paper.  

Please do not hesitate to contact me if you would like to discuss any of the points we have 
raised.  

Yours sincerely 

 
 
 

 
 
Ken Getty 
DATA Chairman 

http://www.esma.europa.eu/
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ESMA Discussion Paper 2014/1577 
Share classes of UCITS 

 
 
1. What are the drivers for creating different share classes? 

The driver for creating different share classes is, as noted by ESMA in its Discussion Paper, to 
allow subsets of investors in a UCITS to achieve a level of customisation which accommodates 
their specific needs in a way which is cost efficient for investors.  
 
2.  Why do certain UCITS decide to create share classes instead of setting up a 

new UCITS?  

It is the management company which will determine whether to create share classes instead 
of setting up a new UCITS. The depositary's involvement in this respect is limited to an 
oversight capacity. The depositary will therefore typically have no involvement with such a 
decision, beyond ensuring the proposed share class will comply with all relevant regulation 
and will not be detrimental to the interests of any existing or new investors in the UCITS.   
 
3.  What are the costs of creating and operating a new share class compared to 

the cost of creating and operating a separate UCITS?  

No response 

4.  What are the different types of share class that currently exist?  

In the UK, the rules governing the type of share classes of UK Authorised Funds that can be 
issued (which includes UCITS) are set out in Sections 3.2 and 3.3 of the FCA’s Collective 
Investment Schemes Handbook. In summary there is an overriding requirement in the UK 
that funds do not include any terms that are unfairly prejudicial to the interests of unitholders 
generally or to the unitholders of any class. Consequently there is a requirement that: 

(a) a unit class should not provide any advantage for that class if that would result in 
prejudice to unitholders of any other class; 

(b) the nature, operation and effect of the new unit class should be capable of being 
explained clearly to prospective investors in the prospectus; and 

(c) the effect of the new unit class should not appear to be contrary to the purpose of any 
part of this sourcebook. 

5.  How would you define a share class?  

Broadly, as a type of unit which provides a level of customisation which accommodates the 
needs of investors holding that type of unit whilst sharing the same underlying pool of assets 
as other share classes in the UCITS. 



 

 

6.  Do you agree that share classes of the same UCITS should all share the same 
investment strategy? If not, please justify your position.  

 
We agree that share classes of the same UCITS should all share the same investment strategy. 
 
We do have reservations concerning the principle outlined in the second bullet of paragraph 
6. This principle states: 
 
Features that are specific to one share class should not have a potential (or actual) adverse 
impact on other share classes of the same UCITS. 
 
Since all share classes invest in a common pool of assets there is no legal segregation between 
different share classes of the same UCITS. As such, there is always a risk of contagion in the 
case of all types of share classes, although this is minimal for non-hedged share classes and 
small for hedged share classes (provided robust risk management processes are employed). 
This principle, as drafted, would therefore significantly inhibit the use of share classes. 
 
In the UK, at a sub-fund level, the contagion risk has been recognised by the FCA, which 
requires firms to mitigate this risk through robust risk management and disclose this risk to 
investors of all classes in the prospectus. The FCA rules also require the management company 
to consult the depositary on the adequacy of the systems and controls it uses in respect of 
currency hedging and to consult with the auditor regarding the treatment of the transaction 
in the accounts of the UCITS and how any consequential tax liabilities will be met1. 
 
These requirements seek to ensure that the above contagion risks are mitigated as far as 
possible, while recognising this risk cannot be entirely eliminated.  The consequence of this 
second principle, as worded, would be to prohibit most types of share classes. Since the 
discussion paper indicates that ESMA is not intending to prohibit most types of share class, 
we suggest this second principle should be refined to recognize the potential for contagion 
risk and to require this risk to be mitigated through a robust risk management process. 
 
7.  Could you explain how the operational segregation between share classes 

works in practice?  

                                                
1 In its 2006 consultation paper (FSA CP 06/22), the then UK Financial Services Authority (now the 

FCA) explicitly recognised the potential risk of contagion and took it into account in laying down its 

rules. The guidance in COLL 3.3.5B sets out the FCA’s expectations in relation to currency hedged 

share classes. This explicitly recognises the fact that there may be a potential adverse impact in that 

it requires that an AFM (authorised fund manager) should: 

“ensure that the relevant prospectus clearly:  

(i) states that such a transaction may be undertaken for the relevant class of units4; and 

(ii) explains the nature of the risks that such a transaction may pose to investors in all classes;” 

It also requires that the Management Company consult with the depositary and the auditor on a 

number of matters (adequacy of systems and controls, treatment of transactions in the scheme’s 

accounts and how any consequential tax liability will be met). 

 

http://www.fsa.gov.uk/pubs/cp/cp06_18.pdf
http://fshandbook.info/FS/html/FCA/COLL/3/3
http://fshandbook.info/FS/glossary-html/handbook/Glossary/P?definition=G924
http://fshandbook.info/FS/glossary-html/handbook/Glossary/C?definition=G152
http://fshandbook.info/FS/glossary-html/handbook/Glossary/U?definition=G1230
http://fshandbook.info/FS/glossary-html/handbook/Glossary/U?definition=G1230
http://fshandbook.info/FS/glossary-html/handbook/Glossary/C?definition=G152


 

 

Each UCITS compartment has a single pool of assets, and there is no segregation of these 
assets between share classes. The value of each share class is determined by an 
apportionment of the change in value of the pool of assets.  

8.  Do you agree that the types of share class set out in paragraph 8 are 
compatible with the principle of having the same investment strategy? In 
particular do you agree that currency hedging that is described in paragraph 
8 complies with that principle? If not, please justify your position.  

We agree that most of the types of share class set out in paragraph 8 are compatible with the 
principle of having the same investment strategy.  In respect of currency hedging, we believe 
that it is compatible with the principle of having the same investment strategy.   

We do, however, have a concern in respect to share classes which differ by voting rights. 
Although this type of share class is compatible with the principle of having the same 
investment strategy, we do not believe this type of share class can be reconciled with the 
principle outlined in clause 3.3.2G(2)(a) of the Collective Investment Schemes Sourcebook of 
the FCA Handbook, which states that “a unit class should not provide any advantage for that 
class if that would result in prejudice to unitholders of any other class”.  Our members support 
the principle that features of a share should not materially prejudice the rights of any class of 
investor.  
 
9.  Do you believe that other types of share class that comply with the principle 

of having the same investment strategy exist (or could exist) and should be 
allowed? If yes, please give examples.  

There are potentially other types of share classes that could comply with the principle of 
having the same investment strategy, and other types of share class that comply with this 
principle could potentially be developed in future. Therefore, we believe that any guidance, 
technical standards or regulation should provide a set of principles that allow a degree of 
flexibility for innovation in response to market developments. In particular, an exhaustive list 
of permitted share class types should be avoided. 

10.  Do you agree that the types of share class set out in paragraph 10 above do 
not comply with the principle of having the same investment strategy? If 
not, please justify your position.  

Yes we agree.  

Additionally DATA believes that the types of share class set out paragraph 10 of the Discussion 
Paper would not currently comply with the intent of the FCA rules currently in place (set out 
in our response to Q4 

11.  Please provide information about which existing UCITS do not comply with 
the criteria laid down in paragraph 6 as well as an indication of the assets 
under management and the number of investors of these UCITS.  

No response 



 

 

12.  Do you see merit in ESMA clarifying how regulatory ratios such as the 
counterparty risk limit should be calculated (e.g. at the level of the UCITS 
or share classes)?  

We believe counterparty risk limits should be calculated at the level of the UCITS rather than 
the share class. This is on the understanding any counter-party exposure at share class level 
is included in the calculation of the counterparty exposure at the level of the UCITS. 

In the case of hedged share class the purpose of the hedged position is to hedge the currency 
movement of that share class only. It would therefore be reasonable to require that the total 
value of the hedged position should not exceed the value of the share class, with the exception 
of a small tolerance in excess of the value of the share class to account for market movements. 
This tolerance avoids the Management Company being required to continually rebalance its 
hedging exposure, thereby avoiding the high transaction costs that would otherwise be 
associated with frequent rebalancing. 

Any exposure arising from a hedging instrument at the level of the share class should also be 
taken into consideration when calculating the global exposure of the UCITS, ensuring the 
global exposure of all positions (including hedging positions at the level of the share class) 
are within the limit set out in Article 51(3) of the UCITS Directive (2009/65/EC). 

13.  Do potential and current investors get adequate information about the 
characteristics, risks and return of different classes in the same UCITS? If 
not, what else should be provided to them?  

It is important that investors receive appropriate, meaningful and relevant information in order 
to make investment decisions, as well as ensuring the information they receive is accurate, 
clear, fair and not misleading including share classes and hedging within share classes and 
associated risks.  

In the UK, where a UCITS has currency hedged share classes, Management Companies are 
required to give clear disclosures in the Prospectus that a class hedging transaction may be 
undertaken for the relevant share classes, and the risks that such a transaction may pose to 
investors in all share classes of the UCITS. In addition, there are requirements to disclose 
material features of a share class in the Key Investor Information Document, and details of 
hedging transactions undertaken in the annual and interim reports to investors.  

14.  Do you agree that ESMA should develop a common position on this issue? If 
not, please justify your position.  

 
Yes. Within a common market, it is important that a common position is adopted where 
possible on all issues that can affect the competitiveness of UCITS domiciled in one 
jurisdiction vis-à-vis other jurisdictions. DATA also believes that it is important that 
investors are treated in a manner that meets the final principles set out by ESMA and that 
such principles are enforced consistently by all competent authorities as part of a common 
framework. 
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